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LOBBYING AND POLITICAL ACTIVITIES
OF TAX-EXEMPT ORGANIZATIONS'

I.  Introduction and Scope:

A The Code provides that an entity may qualify as a §
501(c)(3)* organization only if:

"no substantial part of [its] activities . . . is carry-
ing on propaganda, or otherwise attempting to
influence legislation, (except as otherwise pro-
vided in subsection (h)), and [it] does not parti-
cipate in, or intervene in (including the publish-
" ing or distributing of statements), any political
campaign on behalf of (or in opposition 10) any
candidate for public office." § 501(c)(3).

See also Treas. Reg. § 1.501(c)(3)-1(c)(3); B. Horxins,
Tue Law or Tax Exemrr Orcanwzations chs. 13 and 14 (5th
ed. 1987). This reflects a long-standing Congressional
judgment that the double federal tax benefits of deduc-
tions for contributions to, and exempt status for, the
organization should be denied with respect to political
and substantial lobbying activities by these organiza-
tions. Subcomm. on Oversight of the House Ways and
Means Comm., 100th Cong., 1st Sess., Report and
Recommendations on Lobbying and Political Activities
by Tax-Exempt Organizations 37 (Comm. Print 100-12
June 8, 1987).

B. A fairly comprehensive bibliography is provided starting
at page 47, below. This outline is thus "tilted" towards
discussions of the issues which have not been the sub-
ject of extensive written analysis. Reference should be
made to the items cited in the bibliography for addi-
tional commentary and analyses.

* Copyright © 1989 by Harvey P. Dale. All rights reserved.

1. Except as otherwise noted, all citations are to the Internal
Revenue Code of 1986, as amended, and the Treasury Regulations
promuigated under it.
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This outline begins with a brief discussion of some
conceptual issues (at 111, p. 2, below). It then pro-
vides a brief history of the development of the current
state of the law with respect to lobbying and political
activities of charitable organizations (at ¥ III, p. 4,
below). It next turns to a very brief analysis of the
background to the current form of the proposed regu-
lations under § 501¢h) (at 1 IV, p. 7, below), followed
by a more detailed description of the 1987 legislation
affecting these questions (at 1V, p. 8, below). A few
concluding comments appear at 1 VI, p. 406, below.

II.  Conceptual Issues:

A

The law here, as is often the case, has developed in fits
and starts, as a result of legislation, regulations, and
court decisions typically directed at particular instances
of perceived abuses. It is not characterized by any
overall coherent policy. Thus, history is extremely
important (and a brief description of some of the more
crucial historical developments is provided, at 1 1fI,
below).

To perceive the legal landscape more clearly, it is
useful to make distinctions among two sets of concepts:

1. The typés of legal “persons” to which the rules
are addressed, and

2. The types of activities which are the focus of the
rules.

The rules treat differently four types of "persons” and
three types of activities (as discussed at 19 II.C and ILD
below). These could be thought of as forming a grid,
or decision table, with types of persons listed in sepa-
rate rows and types of activities in separate columns,
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thus forming a 4-by-3 matrix of intersections (or boxes,
or cells). A legal rule would then fall into each such
intersection {or box or cell), and - by looking at the
resulting matrix ~ one could get an overall perspective
on the pattern (or lack of pattern) of the relevant
rules. This outline does not attempt to provide all of
such rules, but rather focusses only on selected inter-

sections.

C. Distinctions among four types of "persons" may be
relevant:

1. Business taxpayers (typically but not always
corporations);

2. Non-business taxpayers (typically individuals);

3. Tax-exempt organizations;® and

4 Political organizations (as defined in § 527(e)).

D. Distinctions among three types. of activities may be
relevant:

1. Political campaign activities: activities aimed at
influencing the election of candidates for public
office.

2, Lobbying activities: activities aimed at influenc-

ing, by direct contact, legislators or other public
officials in the exercise of their authority, e.g., to

2. Tax-exempt organizations technically are "taxpayers” within the
meaning of § 7701(x){14). Rev. Rul. 67-173, 1967-1 C.B. 101; Forrest
City Production Credit Ass’n, 300 F. Supp. 609 (E.D. Ark. 1969), affd
per curiam, 426 F.2d 819 (8th Cir. 1970). However, they are not, in
general, liable for income tax on their net income, and have been
treated differently, for purposes of lobbying and political activities,
from persons which are so liable.
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vote a particular way on pending legislation.

3. Grassroots lobbying activities: activities aimed at
influencing, indirectly, by contact with constitu-
ents, legislators, or other public officials in the
exercise of their authority.

Political campaign activities aim at influencing the
election of candidates, whereas lobbying activities aim
at influencing the conduct of already-elected public
officials. Ordinary {or direct) lobbying involves contact
with legislators and other public officials empowered 10
vote or act on laws and legislation, whereas grassroots
lobbying involves indirect artempts to influence the
same conduct by contacts with constituents rather than
the legislators or public officials themselves.

The above distinctions may be found helpful by some,
but are clearly neither the only relevant differences nor
the only way in which to organize or understand the
legal regime.

II1. Selected Historical Trail Markers:

A

Prior to 1934, there were no restrictions in the Code -
affecting political-campaign or lobbying activities by tax-
exempt organizations. Quite early on, however, the
IRS, had indicated that organizations disseminating
partisan propaganda could not qualify as "educational”
within the meaning of the predecessor to current
501(c)(3). Treas. Regs. 45, Art. 517 (1919).

In Slee v. Commissioner, 42 F.2d 184 (2d Cir. 1930)
(charitable deduction denied for contributions to
organization primarily engaged in lobbying activities),
Judge Learned Hand, in an often-quoted portion of the
opinion, said that "[p]olitical agitation [activities] . . .
must be conducted without public subvention; the
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Treasury stands aside from them.” Id. at 185. This
language seemed to apply generally to all charitable or-
ganizations, not merely "educational” ones, and the
opinion was so cited in later decisions.

The Revenue Act of 1934, Pub. L. 73-216, amended the
predecessor to current § 501(c)(3) so that an organiza-
tion would only qualify if "no substantial part of [its]
activities . . . [constitutes] carrying on propaganda, or
otherwise attempting, to influence legislation.” Note
that an insubstantial amount of such activity was not
fatal. This limitation is typically referred to as involving
"lobbying." The relevant portion of the 1934 legislation
was added in the Senate as a floor amendment, aimed
at curbing one specific organization (the National
Economy League), and was not, according to its spon-
sor, intended to restrict legislative activities of other
"worthy institutions." 78 Conc. Rec. 5861 (1934) (re-
marks of Senator Reed). See Thompson, The Availabili-
ty of the Federal Tax Exemption for Propaganda Orga-
nizations, 18 U.C. Davis L. Rev. 487, 502 n. 33 (1985).

The Internal Revenue Code of 1954 added a further
restriction: § 501(c)(3) organizations were forbidden to
intervene in support of any candidate "in any political”
campaign." Unlike the language dealing with lobbying,
this new prohibition allowed no leeway even for
insubstantial activity. This limitation is typically re-
ferred to as involving "political campaign activity."

Prior to 1962, Treasury had, by regulation, denied
business deductions to taxpayers for lobbying expenses.
This was held to be constitutional in Cammarano v.
United States, 358 U.S. 498 (1959).

In 1962, Congress enacted § 162(e)(2), generally
permitting a business deduction for lobbying expenses
directly affecting the taxpayer’s business. §
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162(e)(2)(B), however, denies deductions for attempts
to influence the general public on legislative marters.
This limitation is typically referred to as involving
"grassroots lobbying," and is so labelled in the regula-
tions. Treas. Reg. § 1.162-20(c)(4).

As part of the Tax Reform Act of 1909, which subjected
private foundations to a newly-crafted and quite rigor-
ous regulatory regime, Congress added § 4945(d) (1),
imposing an excise tax on grassroots lobbying expen-
ditures by a private foundation. Exceptions were
included for nonpartisan analyses, lobbying in self.
defense, and providing technical information on re-
quest. § 4945(e)(2).

In 1976, Congressional dissatisfaction with the lobbying
restrictions on public charities led to the enactment of
8§ 501(h) and 4911, Tax Reform Act of 1976, Pub. L.
94-455, § 1307, 90 Stat, 1720. These provided an
elective regime in which ~ in lieu of the more vague
substantiality standard - electing charities could choose
a mathematical test, and be liable only for an excise tax -
(rather than capital punishment) for “excess lobbying
expenditures.”

In 1980, regulations were proposed under §§ 162(e)

and 4945, 45 Fed. Reg. 78167 (November 25, 1980).
They represented the first proposal with respect to §
162(e), and amended the prior (1972) proposals with
respect to § 4945.

In 1983, the Supreme Court unanimously sustained the
constitutional validity of the Code’s lobbying restric-
tions on tax-exempt organizations, and rejected both
free.speech and equal-protection arguments asserted
against them. Repan v. Taxation With Representation
of Washington, 461 U.S. 540 (1983). All of the Justices
relied on the fact that the restrictions were content
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neutral and had been so administered. The three
concurring Justices, Blackmun, Brennan, and Marshall,
explicitly relied on the ability of a § 501(c)(3) to create
a controlled § 501(c)(4) affiliate to carry on lobbying
activities in support of the § 501(c)(3) organization’s
charitable goals. See also Christian Echoes Nat'l
Ministry, Inc. v. United States, 470 F.2d 849 (10th Cir.
1972), sustaining the restrictions against free-exercise-
of-religion arguments.

IV. The § 501(h) Regulations:

A.

This 1 IV of the outline is extremely brief, precisely
because the regulations are the subject of so much
current attention. The first three articles cited in the
bibliography, at p. 47, below, describe the currently-
proposed regulations, provide background analysis of
the developments leading to their issuance, and con-
trast them with the prior 1986 version of proposed
regulations. The article cited ar 1 1, p. 47, below,
follows this outline in the materials; a more compre-
hensive work by the same author appears at 1 1, p. 55,
below. The authors of the article cited at ¥ 3, p. 47,
below, were also the principal drafismen of the cur-
rently-proposed regulations.

As noted in 1 IILH, p. 6, above, the Tax Reform Act of
1976 added §§ 501(h) and 4911 to the Code. No
regulations were proposed, however, until ten years
later. 51 Fed. Reg. 40211 (November 5, 1986). The
1986 proposals provoked agitated opposition from the
nonprofit community. Hearings were held on the 1986
proposals on May 11 and 12, 1987. In addition, in
response to the public outcry and a suggestion from
Chairman Rostenkowski, IRS Commissioner Gibbs
formed an Exempt Organizations Advisory Group,
which met - and discussed the 1986 proposed re-
gulations (among other items) - on September 17,
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1987, February 26, 1988, and January 10, 1989. The
currently-pending, and substantially revised, version of
the proposed regulations was issued at the very end of
1988. 53 Fed. Reg. 51826 (December 23, 1988).

C. As of early 1989, very few — only about 1% of - eligible
§ 501(c)(3) organizations had elected § 501(h) treat-
ment. The IRS is hopeful that the currently-proposed
regulations are sufficiently clear and flexible to entice a
much larger percentage of such organizations to
choose the § 501(h) standards once the regulations
become final. Some knowledpable observers of the
nonprofit world are skeptical, and expect the great
bulk of such organizations to continue to choose to be
governed by the "fuzzier" substantiality test of §

501{c)(3).

D. A hearing on the currently-proposed reguiations was
held on April 3, 1989, but ~ as of the date of this
outline ~ the regulations were not expected to be
promulgated in final form until the Fall of 1989 at the
earliest.

V. 1987 Legislation - "OBRA"?
A, Introduction:

1. Congress became concerned about various
problems of implementation and enforcement of
the rules restricting lobbying and political
activities of tax-exempt organizations. The
problems included: (1) willful efforts by tax-ex-
empt organizations to ignore or evade rules

3, Much of the material in this part V of the outline was prepared
and published in a earlier form for ALI-ABA Section of Taxation Course
of Study on Tax Exempt Charitable Organizations held in Washington,
D.C., on November 17-18, 1988,
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constraining political and lobbying activities;

(2) lack of certainty in the non-profit community
as to the scope of the statutory language pro-
scribing such activities; and (3) the inability of
the IRS (and the public) to monitor or enforce
rules against such activities.

In response, the Subcommittee on Oversight of
the House Ways and Means Committee held
hearings in March of 1987. The Staff of the
Joint Committee on Taxation prepared materials
for the use of the members at those hearings.
Staff of the Joint Committee on Taxation, Lob-
bying and Political Activities of Tax-Exempt Or-
ganizations (JCS-5-87, March 11, 1987). The
hearings themselves are reported in Lobbying
and Political Activities of Tax-Exempt Organiza-
tions: Hearings Before the Subcomm. on Over-
sight of the House Comm. on Ways and Means,
100th Cong., 1st Sess. (1987). The Subcommit-
tee subsequently issued its report, noted at T LA,
p. 1, above. The Report’s recommendations
were generally adopted and expanded upon by
the House Committee on the Budget, were also
adopted with some medifications by the Con-
ference Committee, and were incorporated into
the Omnibus Budget Reconciliation Act of 1987,
Pub. L. No. 100-203, 101 Stat. 1330 (1987) [here-
inafter referred to as "OBRA"], which was en-
acted into law on December 22, 1987. Because
the Senate Finance Committee Report is silent
with respect to all of the relevant provisions, and
the Conference Committee Report deals only
with new § 4955, virtually all of the legislative
history resides in the House Budget Committee
Report cited at § V.B.2.b, p. 12, below.

The statutory changes will be analyzed under
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two main headings:

a. those imposing additional disclosure re-
quirements on non-profits, primarily in-
tended to make it easier to detect and mo-
nitor political and lobbying activities; and

b. those modifying and clarifying the rules
affecting proscribed political and lobbying
activities.

The first are considered in 1 V.B, directly below;
the second are considered in 1 V.C, p. 29, be-
low. Where relevant, mention is made of new
or more vigorous penalties, and new or en-
hanced enforcement powers given to the IRS.

B. Disclosure Requirements:

1.

Four new sets of rules were adopted by OBRA
affecting information disclosure by certain char-
itable organizations: (1) rules requiring disclo-
sure of the non-deductibility of certain amounts
paid to such organizations (discussed at § V.B.2,
below); (2) rules mandating such organizations-
to make available certain information for public
inspection (discussed at ¥ V.B.3, below);

- (3) rules increasing the information required to

be disclosed on certain tax forms and applica-
tions filed by such organizations (discussed at 1
V.B.4, below); and (4) rules compelling disclo-
sure of the availability of free governmental in-
formation or services (discussed at § V.B.5, be-
low). Because only the first three are relevant
here, the discussion of the fourth set of rules is
extremely abbreviated.

Disclosure By Certain Tax-Exempt Organizations
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of Non-Deductibility of Contributions.

a.

Prior Law. There was no requirement un-
der prior Federal law that a tax-exempt
organization state in its solicitations for
donations whether such amounts were de-
ductible as charitable contributions.

Abuses or Inadequacy of Prior Law. Some
tax-exempt organizations, such as §
501(c)(4) lobbying organizations and §
527 political organizations, are allowed,
within limitations, to engage in political
and lobbying activity. Contributions to
such organizations, however, are not tax-
deductible. In some instances, these or-
ganizations were suggesting or implying in
fundraising appeals that contributions
were deductible. '

The Report of the House Budget Commit-
tee on the Revenue Bill of 1987, which
subsequently became part of OBRA, states:

"By virtue of this lack of disclosure
or use of misleading statements, or-
ganizations that are aflowed (within
limitations) to engage in lobbying
or political campaign activities are
able to attract support from donors
who then claim tax benefits that are
available under law only for contri-
butions to charitable organizations,
which are precluded from engaging
in any political campaign activities
and are limited as to the extent of
permissible lobbying activities."

H.R. Rep. No. 391, 100th Cong., 1st
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Sess., pt. 2, at 1606-07, reprinted in
1987 U.S. Code Cong. & Admin.
News 2313-1186, 2313-1187 [here-
inafter referred to as the "House
OBRA Report"].

The House OBRA Report noted that such
conduct in effect "siphon][s] off tax bene-
fits that are targeted to charitable organi-
zations" and leads to donors unknowingly
making improper claims for charitable

deductions. House OBRA Report at 1607.

c. Disclosure Required Under OBRA.

(1)

General Rule, New § 6113 requires
that each "fundraising solicitation”
by or on behalf of an organization
which is subject to § 6113:

“shall contain an express
statement {in a conspicuous
and easily recognizable
format) that contributions or
gifts to such organization are
not deductible as charitable
contributions for Federal
income tax purposes.” §
6113(a).

‘The requirement is not satisfied by
stating that the contributions are
deductible only to the extent al-
lowed by law, by stating that the
contributor should consult with a
tax advisor as to deductibility, or by
making no statement at all. House
OBRA Report at 1610, On the
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&)

other hand, payments to noncharit-
able entities may sometimes be de-
ductible as business expenses, ra-
ther than under § 170. No disclo-
sure statement is necessary to deal
with such cases. House OBRA Re-
port at 1608 n. 3.

Organizations Subject to the Re-
quirements of § 6113. Subject to
an exception for small organizations
(discussed at 1 V.B.2.c.(3)(b), be-
low), two types of entities are sub-
ject to this new rule:

()  Any organization described in
§§ 501(c) (other than in §
501(c)(1)) or 501(d) and
which is exempt from federal
income tax, other than an
organization described in §
170(c). § 6113(b)Y(1)(A).
The disclosure requirement
thus applies:

"to fundraising solicita-
tions by or on behalf
of social welfare orga-
nizations (sec,
501{c)(4)); labor uni-
ons {sec. 501(c)(5));
trade associations (sec.
501(c)(6)); social clubs
{sec. 5301(c)(7)); and
[to a certain extent to]
fraternal organizations
(secs. 501(c)(8),
(©)(10))." House
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(b)

OBRA Report at 1608.

LR.S. News Release IR-88-31
(Feb, 10, 1988) confirms that
the § 6113 applies to "labor
unions, trade associations,
social clubs, political organi-
zations, political action
committees and other non-
charitable organizations." It
also says that

"the statement that a
contribution or gift is
not deductible as a
charitable contribution
for federal income tax
purposes must be in-
cluded in a conspic-
ucus and easily recog-
nizable format on
billings of membership
renewals and member-
ship solicitations.”

A special rule for fraternal
organizations is set forth in §
6113(b)(3).

Any § 527 political organiza-
tions. § 6113(b)(1)(B).

There is a five-year "look-back" rule,
making these rules applicable to
organizations which were described
in §§ 6113(L)(1)(A) or (B) at any
time during the five.year period
ending on the date of the fund-
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raising solicitation, or which are
"successors” to such organizations.

§ 6113(b)(1(O).

Organizations Not Subject to the
Requirements of § 6113.

@

The disclosure requirement
does not apply to organiza-
tions, such as those de-
scribed in § 501(c)(3), which
are eligible to receive tax-de-
ductible contributions. Con-
gress was, however, concern-
ed that some such entities
were not adequately advising
contributors about the pro-
per amount to claim as a tax
deduction, e.g., in connec-
tion with fundraising events
like auctions, shows, ban-
quets, and athletic events.
House OBRA Report at 1607-
08. In response to these
concerns, the IRS has step- -
ped up its audit activity of
such instances, and has is-
sued further guidance on
how to determine the proper
amount of a charitable de-
duction. See IR-88-120
(August 4, 1988) and Pub.
1391, Deductibility of Pay-
ments Made to Charities
Conducting Fund-Raising
Events (reprinting Rev. Rul,
67-246, 1967-2 C.B. 104).
See also Special Report, IRS
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(b)

Official Explains New Exami-
nation-Education Program _on
Charitable Contributions to
Tax-Exempt Organizations,
BNA Dany Tax Rer,, Sept. 26,
1988, at J-1 - J.3 (interview
with Assistant Commissioner
Brauer; Q's & A’s ~ drafted
by ABA Tax Section’s Exempt
Organization Committee - at-
tached for further "guid-
ance”). Interestingly, the IRS
recently ruled that neither an
organization’s failure to com-
ply with Rev. Rul. 67246,
nor even its providing incor-
rect information about de-
ductibility of payments, will
result in any sanctions
against the organization un-
der the current state of the
law., TAM 8832003 (May 6,
1988). In LTR 8909004
(Dec. 2, 1988), however, the
Service urged that a field in-
vestigation be conducted of
the organization involved in
the earlier ruling. And, in
comments at the Commis-
sioner's Exempt Organiza-
tions Advisory Group meet-
ing in January 1989, Assistant
Commissioner Robert Brauer
indicated that L'1R 8832003
was under reconsideration.

The disclosure requirement
does not apply if the solicit-
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(4

)

ing organization normally
does not have gross receipts
in excess of $100,000. §
6113(b)(2).

Definition of Fundraising Solicita-
tion. § 6113 applies to any solicita-
tion of contributions made in writ-
ing, by television, by radio, or by
telephone. § 6113(c)(1). It does
not apply to face-to-face oral soli-
citations, but it would apply to any
written materials distributed at the
time of the oral solicitation. House
OBRA Report at 1610. A de mini-
mis exception is provided for fund-
raising solicitations which are "not
part of a coordinated fundraising
campaign soliciting more than 10
persons during the calendar year."

§ 6113(c)(2)-

Penalties. New § 6710 provides for
a penalty of $1,000 for each day on
which there was a failure to comply
with § 6113, unless the failure was
“due to reasonable cause." §§
6710¢a), (b). IR-88-13 (January 27,
1988), after describing the new re-
quirements, gave an example which
would fit within the "reasonable
cause" exception. It

"occurs when an organization
had on hand at the time of
the enactment of the law a
printed supply of time.
sensitive fund-raising solicita-
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tions without the disclosure
statement, the costs to add a
statement of nondeductibility
would be a financial hard-
ship, and the organization
distributes them before April
1, 1988"

The maximum penalty for any year
is $10,000, but a higher penalty,
not subject to this maximum, ap-
plies if the failure to comply was
"due to intentional disregard" of the
rules. §§ 6710(2), (c).

3, Public Inspection of Exemption Application and
Annual Information Returns of Tax-Exempt
Organizations.

a.

Prior Law. Certain information about tax-
exempt organizations was (and continues
to be) available through requests to the
IRS; other information was (and continues
to be) available at the offices of tax-ex-
empt organizations. Thus:

(1

(2)

The annual information return
(Form 990) of a tax-exempt organi-
zation was (and continues to be)
disclosable to the public through
requests to the Service, except for
the names of contributors. §
6104(b); Treas. Reg. § 6104(b)-1

An exemption application filed by a
tax-exempt organization, and the
Service determination of its exempt
status, were (and continue to be)
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disclosable o the public through
requests to the Service. §

6104 (a)(1)(A); Treas. Reg. §§
301.6104-1, 301.6104(a)-1,
301.6104(a)-5(a), 301.6104(a)-6.

(3)  Private foundations were (and still
are) required to make their annual
information returns (Form 990-PF)
available for public inspection at
their principal office. § 6104(d);
Treas. Reg. § 301.6104(d)-1.

b. Abuses and Inadequacy of Prior Law. The
House OBRA Report states that the prior
procedure under which the public could
obtain copies of annual information
returns and exemption applications of tax-
exempt organizations only through re-
quests to the Service:

"[did] not result in full and timely
public disclosure of the activities of
charitable organizations, as needed
to facilitate accountability of such -
organizations to the public from
whom they solicit tax-deductible
funds." House OBRA Report at
1612.

The Committee believed that the abuses
outlined in ¥ V.B.2.b, above, could be
curtailed by making information returns
and exemption applications more readily
available to the public. The major aim of
the expanded availability of information
returns and exemption applications is thus
to help insure that the "double tax bene-
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fits of deductibility of contributions and
exemption from income tax are limited to
orpanizations whose assets are devoted ex-
clusively to charitable purposes" and not
to political campaign activity or prohibited
lobbying. House OBRA Report at 1612.

C. Inspection Requirements Under OBRA.
The main thrust of the new rules is to
make more information available at the of-
fices of the rax-exempt organization, ra-
ther than only via requests to the IRS.

(1)  Annual Information Returns. New
§ 6104(e) requires that tax-exempt
organizations {other than private
foundations) must make available
for inspection, during regular busi-
ness hours, by any individual, at the
organization’s principal office, a co-
py of its three most recent annual
information returns. If the organi-
zation regularly maintains regional
or district offices having at least
three employees, the returns must
be made available at each such of-
fice as well. §§ 6104(e)(1)(A), (B).
Names of contributors to the orga-
nization need not be disclosed. §
6104(e)(1)(C). Private foundations
remain subject to the prior-law re-
quirement that their current annual
return be made available for public
inspection at their principal office.
§ 6104(d).

(2) Exemption Applications, A wmx-ex-
empt organization must make avail-
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3)

able for inspection, during regular
business hours, at the same offices
described above, a copy of its appli-
cation for recognition of exemption
under § 501, along with any sup-
porting papers, and any determina-
tion letter or other document is-
sued by the Service with respect to
such application. § 6104(e)(2)(A).
This rule does not apply to organi-
zations, such as churches, which
are not required to file, and in fact
have not filed, annual returns or
exemption applications. However,
if such an organization bas none-
theless filed an exemption applica-
tion, the exemption application dis-
closure rule applies,

Penalties. § 6652(c) was amended
by OBRA to provide that any
person under a duty to comply
with the inspection provisions who,
without reasonable cause, fails to
make annual information returns -
available for public inspection, is
subject to a penalty of $10 for each
day the disclosure requirement is
not satisfied. A maximum penalty
of $5,000 applies for all failures 1o
disclose any one annual informa-
tion return, but there is no limit on
the penalty for failure to disclose
an exemption application. §§
6652(c)(1)(C), (D); 6652(c)(3).
Additional penalties of $1,000 with
respect to each return or exemp-
tion application may be assessed if
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the failure to permit public inspec-
tion was willful. § 6685.

Effective Date. The new provisions
generally apply to returns for years
beginning after December 31, 1986.
OBRA § 10702(b)(1). They apply
to exemption applications after Ja-
nuary 20, 1988, unless the exemp-
tion application was submitted to
the IRS before July 16, 1987, and
the organization does not have a
copy of the application. OBRA §
10702(b)(2).

Additional Information on Annual Returns and
Exemption Applications of § 501(c)(3) Organiza-.

tions.

a€. Prior Law.

(1)

Annual Information Returns.

Except for churches, religious orga-
nizations, and a very few other enti-
ties, any organization that is tax.
exempt under § 501(a) must file an
annual information return - Form
990 — with the Service, setting
forth, among other things, the orga-
nization’s items of gross income, re-
ceipts, and disbursements. §
6033(a). A § 501(c)(3) organiza-
tion must also provide additional
information relating to contribu-
tions received by the organization
and to compensation paid to its
employees. § 6033(b). The Form
does not request information about
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relationships with other exempt or-
ganizations, except as to "common
membership, governing bodies,
trustees, officers, etc." Form 990
(1987), Part VII, question 80.

An organization which, without rea-
sonable cause, failed 1o file a re.
quired annual information return
was subject to a penalty of $10 per
day for each day the failure contin-
ued, with a maximum penalty of
$5,000 with regard to any one re.
turn. In addition, the organiza-
tion’s managers were subject to a
similar penalty if, without reason-
able cause, they refused to file the
return after demand from the IRS.

§§ 6652(c)(1), (2).

Exemption Applications. The
exemption application for §
501(c)(3) organizations asks whe-
ther the applicant controls, is
controlled by, or is financially ac- -
countable to, another organization;
whether the applicant is "the out-
growth of another organization”;
and whether the applicant has "a
special relationship" (such as
interlocking directorships) with an-
other organization. Form 1023
(Rev. April 1984), Part III, questions
5 and 6. The application form and
instructions do not require more
detailed information about affiliated
or predecessor organizations.
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b. Abuses and Inadequacy of Prior Law. The
House Budget Committee believed that
the disclosures required on exemption ap-
plications and annual returns were not
sufficient to allow the Service to deter-
mine whether tax-deductible contributions
were being diverted to noncharitable uses.
The Committee noted, "[ijn particular,”
that the returns did not require sufficient
information as to whether the charitable
organization was affiliated with other
types of exempt organizations which are
permitted to carry on substantial lobbying
or political activities. Thus:

"[flor example, full disclosure is not
specifically required with respect to
the sharing of salaried employees,
office space, mailing lists, or other
expenses, or the sale, lease, loan,
contribution or grant, or other
transfer of funds and assets be.
tween such organizations, even
though these types of relationships
or transactions may give rise to
abuses of tax-exempt status as a
charitable organization and di-
version of tax-deductible contribu-
tions to political campaign expendi-
tures or other impermissible uses."
House OBRA Report at 1616.

Under prior law, there was also no penal-
ty for failing to include required informa-
tion on Forms 990 or 990-PF. The House
Committee observed that the "mere filing
of a return without fully and accurately
furnishing the required information does
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not serve the enforcement and accountabi-
lity objectives of the return requirement."
House OBRA Report at 1616. A subse-
quent report, prepared by the General Ac-
counting Office at the request of IHouse
Subcommittee on Commerce, Consumer,
and Monetary Affairs, found that almost
one-half of all Form 990’s filed were in-
complete, and lacked one or more sup-
porting schedules. General Accounting
Office, Availability and Completeness of
Returns for Tax-Exempt Organizations
(GAO/GGD-88-128 September 1988).

c. Disclosure Required Under OBRA.

(1)  Annual Information Returns. §
6033(b) was amended to provide
that the annual return filed by a §
501(c)(3) organization must include
such information as may be re-
quired by the IRS with respect to
“direct or indirect transfers to, and
other direct or indirect transactions
and relationships with" any other -
organization described in § 501(c)
(other than another § 501(c)(3) or-
ganization) and with any political
organization described in § 527. §
6033(b)(9). The regulations are to
prescribe the required information
to prevent "diversion of funds from
the organization’s exempt purpose”
and the "misallocation of revenues
or expenses' between organizations.
§ 6033 (bLY(9H(A) and (B). Broad au-
thority is granted to adopt other so-
called legislative regulations. §
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(2)

(3)

6033 (b) (10).

Penalties. OBRA amended §
6652(c) to impose penaliies on a
tax-exempt organization which,
without reasonable cause, fails to
include any information required
on a filed return, or furnishes in-
correct information, The penalty is
$10 for each day during which the
failure continues, but not more
than the lesser of (1) $5,000 or

(2) 5 percent of the organization’s
gross receipts for the year. §
6652(c)(1)(A). If the organiza-
tions’s managers refuse to furnish
the required information after writ-
ten demand by the IRS, they are
subject to a similar penalty (not to
exceed 85,000 on all persons with
respect to one return), unless the
failure is due to reasonable cause.

§ 6652(c)(2)(B). Thus, to avoid the
possibility of penalties, if a question
on the annual information return is
inapplicable to an organization, the
organization might well so indicate
on the return, rather than leaving a
question unanswered or a line on
the return blank.

Effective Date. The additional
information must be furnished on
annual returns for years beginning
after December 31, 1987. The pe-
nalty for failure to provide required
or correct information applies to
returns for years beginning after
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December 31, 1986. OBRA §§
10703 (b), 10704(cd)(1).

Exemption Applications. OBRA did
not amend the statute with respect

to information required to be in-

cluded in exemption applications.
The legislative history, however, re-

quests the Service to revise Form

1023 or its instructions to provide

more detailed information:

Page 27

"relating to whether the
applicant is controlled by or
is the outgrowth of another
organization, or has a special
refationship with another
organization, . . ., [or] was
controlied by or had inter-
locking boards of directors
with, any other exempt
organization within the last
five years, and whether the
applicant has taken over or
plans to take over any assets
(such as mailing lists or
intangible assets) of any
other exempt organization.”
House OBRA Report ar 1618,

As of the end of May 1, 1989,

however, no revisions to Form 1023
or its instructions had been issued,

and the current version of the

Form will be in effect until Septem-
ber 30, 1989, at the earliest. Ann.
89.59, 1989-18 L.R.B. 22, however,

states that "a revised version of
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[the] form will be issued before
that date."

Disclosure That Certain Information or Services
Sold By Tax-Exempt Organizations Are Available
Free from the Federal Government.

b.

Prior Law. There was no tax penalty if a
tax-exempt organization selling informa-
tion or services to the public failed to
disclose that such information or services
could be obtained free {or for nominal
charge) directly from the Federal Govern-

ment.

Disclosure Required Under OBRA.

ey

General Rule. New § 6711 imposes
a penalty on any tax-exempt organi-
zation that intentionally offers to
sell:

"specific information or a
routine service for any
individual which could be
readily obtained by such
individual free of charge (or
for 2 nominal charge) from
an agency of the Federal
Government"

without making "an express state-
ment (in a conspicuous and easily
recognizable formart) that the infor-
mation or service can be so ob-
tained." The penalty is only im-
posed if the failure to disclose is
due to "intentional disregard” of the
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disclosure requirement. § 6711(a).

(2) Penalty. The intentional failure to
disclose subjects the organization to
a penalty equal to the greater of
(1) $1,000 for each day the failure
occurred, or {2) 50 percent of the
aggregate cost of solicitations made.

§ 6711(b).

(3)  Effective Date. The new provisions
apply to offers after January 31,
1988. OBRA § 10705(c).

C. Modification and Clarification of Rules:

1.

Five new sets of rules were adopted by OBRA
modifying or clarifying the prior law on pro-
scribed political and lobbying activities: (1) a
modification to the scope of political campaign
activities (discussed at 1 V.C.2, below), (2) tax
status of organizations after losing § 501{c)(3)
status because of prohibited activity (discussed at
1 V.C.3, below), (3) excise tax on certain politi-
cal expenditures (discussed at 1 V.C.4, below), -
(4) additional enforcement authority to deal with
flagrant abuses (discussed at 1 V.C.5, below), and
(5) excise tax on certain lobbying expenditures
(discussed at 1 V.C.6, below).

Clarification of Prohibited Political Campaign
Activities,

a. Prior Law. An organization did not quali-
fy for tax-exempt status as a charitable
organization, and was not eligible to re-
ceive tax-deductible contributions, uniess
the organization did "not participate in, or
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b.

intervene in (including the publishing or
distributing of statements), any political
campaign on behalf of any candidate for
public office® E.g., §§ 501(c)(3),
170(c)(2)(D). The quoted language was
added as part of the 1954 Internal Reve-
nue Code. Treasury regulations interpret-
ed it as covering such activities either on
behalf of or in opposition to any candi-
date for public office. Treas. Reg. §
1.501(c){3)-1{c)(3) (iii). See generally
Cummings, Political Expenditures, Tax
Mowmr, (BNA) 231-3rd (1988), at A-30 et
seq.

Inadequacy of Prior Law. The IHouse
Committee felt that the statutory language:

"should be clarified to make specific
reference to such activities in oppo-
sition to, as well as such activities
on behalf of, a candidate for public
office. This clarification reflects the
present-law interpretation of the
statute." IHouse OBRA Report at -
1621.

Definition of Prohibited Political Activity
Under OBRA. The relevant Code provi-
sions were amended to add the parenthet-
ical phrase "(or in opposition to)" to the
pre-existing statutory language. §§

170(c) (2)(D); 501(c)(3); 504(2)(2)(B);
2055(@)(2) and (3); 2106(a)(2)(A)(il) and
(iti); 2522(x)(2); 2522(b)(2) and (3).

3. Status of Organization After Loss of Exemption
Under § 501(c)(3) Because of Certain Activities.
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a. Prior Law, Prior law provided (and still
provides) that a charitable organization
might lose its tax-exempt status under §
501(c){3) because of its lobbying or
political-campaign activities. See Cum-
mings, Political Expenditures, Tax Mowmr.
(BNA) 231-3rd (1988), at A-47 et seq. A
distinction existed, however, under the
pre-OBRA version of § 504(a), as to
qualification as a § 510(c)(4) (social
welfare) organization following such loss
of § 501(c)(3) status:

(1) If § 501(c)(3) status was lost by
virtue of lobbying activities, the
organization could not be treated
thereafter as a tax-exempt social
welfare organization.

(2) I, however, § 501(c)(3) status was
lost through prohibited political
campaign activities, the organiza-
tion was sometimes eligible to be
automatically reclassified as tax-
exempt under § 501(c)(4).

b. Abuses or Inadequacy of Prior Law. There
was no logical rationale for the above
distinction.

"If . . . an organization could simply
convert from one category of tax-
exempt status to another, the revo-
cation of its exempt status under
section 501(c)(3) would not consti-
tute a sufficient penalty (particularly
if the organization did not plan to
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seek tax-deductible contributions
thereafter) for violating the flat
prohibition on political campaign
activities, or operate as a sufficient
deterrent to dissuade charitable or-
ganizations from engaging in such
prohibited activities." House OBRA
Report at 1622.

Change in Law Under OBRA. § 504(2)(2)
was amended to deny § 501(c)(4) starus
to any §501(c)(3) organization losing its
exemption by virtue of political-campaign
activities. The House OBRA Report adds
that:

“the Treasury Department may issue
regulations as necessary or appro-
priate to prevent the avoidance of
the rule, e.g., as where the disquali-
fied organization directly or indi-
rectly transfers all or part of its as-
sets to an organization controlled
(directly or indirectly) by the same
persons who controlled the trans- -
feror." House OBRA Report at
1622.

4. Excise Taxes on Political Expenditures of Charit-
ble Organizations.

a,

Prior Law. As mentioned in 1 V.C.3.1,
above, under prior (2nd present) law, any
§ 501(c)(3) organization, whether or not a
private foundation, ceases to qualify for
tax-exemption and for eligibility to receive
tax-deductible contributions if it engages
in political-campaign activities. Under pri-
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or (and present) law a private foundation
(but not a public charity) is also subject
to various excise-tax "penalties" under §
4945 for engaging in certain types of lob-
bying or political activities. See also §
6684.

b. Abuses or Inadequacy of Prior Law. Tor §
501(c)(3) organizations other than private
foundations, the pre-OBRA sanctions for
engaging in political activities ~ loss of
tax-exempt status and eligibility for tax-
deductible contributions, but no excise
taxes — were sometimes either too harsh
or too weak:

(1)  The IRS might "hesitate to revoke
the exempt status of a charitable
organization . . . in circumstances
where that penalty may seem dis-
proportionate,” such as "where the
expenditure was unintentional and
involved only a small amount" and
the organization subsequently cor-
rected its procedures. House OBRA
Report at 1623.24.

(2)  Conversely, "revocation of exempt
status may be ineffective as a penal-
ty or as a deterrent, particularly if
the organization ceases operations
after it has diverted all its assets to
improper purposes.” House OBRA
Report at 1624.

The latter may have been more significant
than the former. In the months preced.
ing the enactment of OBRA, there was
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considerable concern among members of
Congress that organizations claiming tax.
exempt status had been engaging in
prohibited political activities. The most
celebrated instance of this abuse was the
National Endowment for the Preservation
of Liberty (NEPL). NEPL was an exempt
organization which supported the Admin.
istration’s policy toward Nicaragua. NEPL
allegedly received funds from the sale of
arms to Iran and used them to finance the
campaigns of conservative members of
Congress and to fund advertisements
against members of Congress who op-
posed aid to the Contras. Among the
members opposed by NEPL was Congress-
man J.J. Pickle, the Chairman of the
Subcommittee on Oversight which held
the hearings (see 1 V.A.2, above) which
ultimately led to the relevant OBRA
legislation. The Service revoked NEPL's
exempt status after its president, Carl
Channell, pleaded guilty to conspiracy w
defraud the government by using tax-
deductible contributions to fund the
Contras. See The Political Activities of
Exempt Groups — What the Experts Say,
34 Tax Norss 1147-49 (March 23, 1987).

c. Excise Taxes On Political Expenditures
Under OBRA.

(1)  General Rule. New § 4955, entitled
“T'axes on Political Expenditures of
Section 501(c)(3) Organizations,"
provides that a charitable organiza-
tion that makes a "political expen-
diture" is subject to essentially the
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same first-tier and second-tier excise
taxes to which private foundations
have been (and continue to be)
subject under § 4945. § 4955(a),
(d). The adoption of the excise tax
sanction "does not modify the
present-law rule that an organiza-
tion does not qualify for tax-exempt
status as a charitable organization,
and is not eligible to receive tax-de-
ductible contributions," if it engages
in political-campaign activities.
House OBRA Report at 1624. The
§ 4935 excise tax may be avoided if
the "taxable event" was "not willful
and flagrant” and has been "cor-
rected.” § 4962(a), (c). § 4962(c)
was added in Conference. See MH.R.
Conf. Rep. No. 100-495, 100th
Cong., 1st sess. 1020, reprinted in
1987 U.S. Code Cong. & Admin.
News 2313-1760, 2313-1767 [here-
inafter referred to as the "Con-
ference OBRA Report"].

Definition of Political Expenditures
Subject to the Excise Tax. The
House bill imposed the excise tax
on two categories of expenditures,
the first of which (called the "gene-
ral" rule) applies to all charitable
entities, but the second of which
(styled "other expenditures") would
have applied only in more limited
situations:

() All § 501(c)(3) entities are
subject to the excise tax with
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®)

respect to

"any amount paid or
incurred . . . in any
participation in, or in-
tervention in (includ-
ing the publication or
distribution of state-
ments), any political
campaign on behalf of
(or in opposition to)
any candidate for
public office.”

The quoted language was
accepted in Conference and
was enacted as § 4955(d)(1).

A more limited group of
charitable organizations -
those "formed, or availed of,
substantially for purposes of
promoting the candidacy or
potential candidacy of an
individual for public office" -
would also have been subject
to the excise tax with respect
to five additional types of
expenditures enumerated in
the bill. House OBRA Report
at 1627. As modified by the
Conference Agreement, this
provision is § 4955(d)(2).

The Conference Agreement modi-
fied the House Bill by narrowing
the definition of the organizations
subject to excise tax on the second
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(3)

(and expanded) types of expendi-
tures. They include only entities ei-
ther formed or "effectively con-
trolled by" a candidate, and only if
such entities are "primarily" formed
or availed of to promote such can-
didacy.

Statutory Interpretation. The legis-
lative history gives some guidance
as to the interpretation of "effec-
tively controlled by," "primary" pur-
pose, and the scope of the enumer-
ated additional categories of ex-
penses. Thus:

(@) The Conference Report states
that:

"an organization is to
be considered as effec.
tively controlled by a
candidate or prospec-
tive candidate only if
the individual has a -
continuing, substantial
involvement in the
day-to-day operations
or management of the
organization. An orga-
nization is not to be
considered as effective-
ly controlled by a can-
didate or a prospective
candidate merely be-
cause it is affiliated
with such candidate,
or merely because the
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candidate knows the
directors, officers, or
employees of the orga-
nization. Likewise, the
effectively controlled
test is not met merely
because the organiza-
tion carries on its re-
search, study, or edu-
cational activities with
respect to issues in
which the individual is
interested or with
which the individual is
associated." Confer-
ence OBRA Report at
1021.

(b)  The House OBRA Report
states that:

“the determination of
whether the primary
purposes of an or-
ganization . . . are
promoting the can-
didacy or prospective
candidacy of an in-
dividual for public
office is to be made
on the basis of ali
relevant facts and
circumstances." House
OBRA Report at 1021.

Various relevant factors are
set forth in the Conference
OBRA Report at 1021-22.
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The five categories of addi-
tional expenses which are
subject to the excise tax, un-
der § 4955(d)(2), are:

“(A)

i (B)

lt(C)

l!(D)

"(B)

Amounts paid
or incurred to
such individual
for speeches or
other services;

Travel expenses
of such individ-
ual;

Expenses of
conducting
polls, surveys,
or other studies,
or preparing pa-
pers or other
materials, for
use by such in-
dividual;

Expenses of ad-
vertising, public-
ity, and fund-
raising for such
individual.

Any other ex-
pense which
has the primary
effect of pro-
moting public
recognition, or
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otherwise pri-
marily accruing
to the benefit,
of such indivi-
dual.”

Some additional guidance on
the intended scope of these
categories is provided by the
House OBRA Report at 1627
and the Conference OBRA
Report at 1021.

(4)  Enforcement. The House Com-
mittee directed the Service to
report periodically to the committee
concerning its enforcement of the
prohibition against political cam-
paign activities. House OBRA
Report at 1627.28. See also 1
V.C.5.¢, below.

Additional Enforcement Authority in the Case of
Flagrant Political Expenditures by Charitable
Organizations.

d.

Prior Law. The Service did not have
authority to make immediate "termination”
tax assessments or to seek a court in-
junction against continuing political
expenditures of a charitable organization
even if the organization was flagrantly
violating the prohibition on any political
campaign activities. The Service does,
however, have such authority in other
areas of the tax law.

Abuses and Inadequacy of Prior Law. The
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House Committee found that certain
organizations which engaged in prohibited
political activities (and thus ceased to
qualify for tax-exempt status and eligibility
to receive tax-deductible contributions)
nonetheless continued to represent them-
selves as eligible to receive tax-deductible
contributions and then used these funds
for prohibited activities. Under prior law,
the Service might not be able to revoke
an organization's exemption status until
the organization filed its information
return and the return was selected for
audit. House OBRA Report at 1628-29,

As the legislative history stated:

"By that time, all contributions re-
ceived by the organization (for
which the donors have claimed
charitable deductions) and its other
assets may have been spent on non-
exempt activities, and the organiza-
tion may have ceased operations.
As a result, the subsequent issuance
of the exemption revocation does -
not have a deterrent effect on the
organization or operate as an
effective penalty, particularly since
the organization no longer may
have any assets out of which tax
liabilities could be collected.”
House OBRA Report at 1629.

c. Enforcement Authority Under OBRA.
(1) Determination and Assessment of

Income Tax. New § 6852 autho-
rizes the IRS to make an immediate
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determination and assessment of in-
come tax, or of the excise tax on
political expenditures, for the
current or preceding taxable year,
of a § 501(c)(3) organization if the
Service finds that (i) the organi-
zation has made political expendi-
tures, and (i) such expenditures
constitute a flagrant violation of the
prohibition against political expen-
ditures.

Authority to Enjoin Flagrant Politi-
cal Expenditures of § 501(c)(3)
Organizations. New § 7409 autho-
rizes the Service to seek an injunc-
tion from a federal district court
prohibiting a charitable organiza-
tion from making any further po-
litical expenditures. The injunction
action may be instituted only if the
Service notifies the organization of
its intention to seek an injunction if
the making of the political expen-
ditures does not immediately cease,
and only if the Commissioner of
Internal Revenue has personally
determined that (1) the organiza-
tion has flugrantly participated or
intervened in a political campaign,
and (2) injunctive relief is appro-
priate to prevent future political
expenditures.

0. Excise Tax on Disqualifying Lobbying Expendi-
tures of Certain Charitable Organizations.

a. Prior Law. A charitable organization
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(including a private foundation) ceases to
qualify for tax-exempt status under §
501(c)(3), or for eligibility to receive tax-
deductible contributions, if more than an
insubstantial part of its activities consists
of carrying on propaganda or otherwise
attempting to influence legislation, except
as provided in § 501(h). A private foun-
dation is subject to an excise tax equal to
ten percent of any expenditure to carry
on propaganda or otherwise to attempt to
influence legislation or for any other non-
charitable purposes. § 4945. If the foun-
dation is liable for the excise tax, any
manager of the foundation who, without
reasonable cause, agreed to making the
expenditure knowing it was a taxable
expenditure is subject to an excise tax
equal to 2.1/2 percent of the expenditure
(not to exceed $5,000 per expenditure).

Certain tax-exempt charities may elect to
have the amount of permitted lobbying
expenditures they may make measured
under the arithmetical tests of § 501(h). .
If lobbying expenditures exceed the
amounts allowed under § 501(h), a tax
equal to twenty-five percent of the excess
lobbying expenditures is imposed on the
organization. If the electing organiza-
tion's lobbying expenditures are normally
more than 150 percent of the allowed
amounts, the organization is disqualified
from tax-exempt status.

b. Abuses or Inadequacy of Prior Law. The
House OBRA Report noted that:
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"revocation of exempt status may be
ineffective in the case of certain
charitable organizations as a penalty
or as a deterrent to engaging in
more than insubstantial lobbying
activities, particularly if the orga-
nization ceases operations after it
has diverted ali its tax-deductible
contributions and exempt income
to improper purposes but before it
has been audited and any income
tax liability has been assessed."
House OBRA Report at 1631.

It was believed that a more effective
sanction against prohibited lobbying
activities would be to supplement the
sanction of revocation of exempt status
with an excise tax similar to the excise
taxes applicable to private foundations
and § 501(h)-electing organizations.

c. Excise Taxes Disqualifying Political Expen-
ditures Under OBRA.

€y

General Rule, New § 4912, added
by OBRA, imposes a 5-percent
excise tax on the lobbying expendi-
tures of certain charitable organi-
zations if the organization ceases to
qualify for tax-exempt status under
§ 501(c)(3) by engaging in more
than an insubstantial amount of
lobbying activities. § 4912(a). The
excise tax does not apply to (i) or-
ganizations that have made the
501(h) election; {ii) organizations
not eligible to make the 501(h)
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election; and (iii) private founda-
tions (which are subject to the §
4945 excise tax). § 4912(c)(2).

Managers’ Liability. The Confer-
ence Agreement modified the
House Bill to provide that if an
organization whose exempt status
has been revoked is liable for the
new excise tax on disqualifying lob-
bying expenditures, a tax equal
five percent of such lobbying ex-
penditure is imposed on any mana-
ger of the organization who agreed
to the making of such expenditures
"knowing that such expenditures
are likely 1o result” in revocation of
the organization’s exempt status,
unless the manager’s agreement
was not willful and was due to rea-
sonable cause. § 4912(b). The
House Bill would have imposed the
tax on a manager who agreed to
the making of such expenditures
knowing that such expenditures
"could" result in revocation of the
organization’s tax-exempt status. A
manager is liable for the excise tax
only if the Service demonstrates
that the manager knew the expen-
ditures constituted lobbying expen-
ditures, knew that the organization
was likely to lose its tax exempt
status as a result of the expendi-
tures, and only if the manager fail-
ed to obtain an opinion of counsel
that would protect the manager un-
der the reasonable cause exception.
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VI. Concluding Observations:

A.

Although tax-exempt organizations’ lobbying and
political activities have been scrutinized by Congress,
courts, and the Service for over 70 years, the current
status of the rules is neither satisfactory nor stable. Re-
gulation of such activities strikes close to the core of
constitutionally-protected rights, but existing cases do
not set forth doctrines or lines adequate to guide
future legislative or regulatory initiatives. Yet the
issues remain volatile, by virtue of both increased
advocacy by tax-exempt entities and increased concern
by members of Congress. Thus, further developments
seem certain, but their thrust seems impossible 1o
predict,

As a corollary, there is good reason here for encourag-
ing further analysis of and writing about the issues.
The nonprofit community needs better guidelines for
the permitted scope of its lobbying activities, and le-
gislators, legislative staffers, and regulators need firmer
ground on which to stand when proposing new or
amending old legislation, regulations, or the like.
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On December 22, 1988 the Treasury filed re-
vised proposed regulations under Sections 4911,
4945 and related sections, which were published
in the December 23, 1988 Federal Register.t This
proposal deals with the scope of influencing leg-
islation (herein “lobbying™) permitted to “pri-
vate foundations” that are subject to Chapter
42A and to “public charities” (which herein re-
fers to Section 501(c)(3) organizations that are
not private foundations) that make the election
under Section §01(h). The proposal revises or
supersedes regulations proposed in 1986 and

‘should go far toward satisfying the vociferous
complaints that followed the 1986 proposal. In -

this article, after a brief review of the history of
the interrelationship of lobbying and taxation,
the changes in the newly proposed regulations
will be discussed.

Brief History of Lobbying and the
Internal Revenue Code

Lobbying by Charities and Business Taxpay-
ers.” Lobbying by what are now Section 501
(¢)(3) organizations (sometimes referred to as
charities) first was identified as being incon-
sistent with tax-exempt status as early as 1919,

1 At 51B26-45 (herein, the 1988 Prop. Reg.").

2See generally Cummings, 231.3d T. M., Palitical
Expenditures.
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Treasury Decision 2831, issued that year, stated
that “associations formed to disseminate contro-
vérsial or partisan propaganda are not educa-
tional within the meaning of the statute.” Slee
v. Commissioner,® a “vocabulary case” in the area
written by Judge Learned Hand in 1930, seemed
to expand this prohibition from educational to
charitable organizations generally. In 1934
Congress amended the predecessor of Section
501(c)(3) to deny its benefits to an organization
having as a “substantial part” of its activities
“carrying on propaganda, or otherwise attempt-
ing, to influence legislation.” This language re-
mains unchanged in Section 501(c)(3) of the
Internal Revenue Code of 1986.¢

Regulations define charities that impermis-
sibly lobby as “action organizations,” but provide
no guidance on measuring a “substantial part.”
They define influencing legislation as both con-
tacting and urging the public to contact legisla-
tors about legislation as well as advocating the
adoption or rejection of legislation generally.?
Before reaching those issues, however, the regu-
lations require that charities potentially con-
cerned with legislation be pigeonholed in one of
two ways. If the charity has a main objective
that can be attained only by legislation or its de-
feat, then it is an “action” organization if “it
advocates, or campaigns for” its objective, as
opposed to making available to the public “nonpar-
tisan analysis, study or research.” ® Other char-
ities must satisfy the substantial part test that
permits advocacy with respect to legislation only
as an insubstantial part of the charity’s activities.?
If the charity fails that test it also is an “action”
organization and therefore is deemed not to be
operated exclusively for an exempt purpose.?

After 1934 the next congressional foray into
the lobbying area was the enactment of Section
162(e) in 1962, It permits a business deduction
for direct lobbying on matters of direct interest
to a business taxpayer. Section 162(e)(2)(B)
provides, however, that the deduction does not
extend to any attempt to influence the general
public with respect to legislative matters. Such
attempts officially acquired the name 'grass-
roots campaigns” in Reg. § 1.162-20(c)(4), as
amended in 1969. That regulation defined such a
campaign as an attempt “to urge or encourage
the public to contact members of a legisiative
body for the purposes of proposing, supporting,
or opposing legislation.” Regulation §1.162-20
(a)(2) provides, however, that ads presenting
views on economic, financial, social or other sub-

194

jects of a general nature may escape the grass-
roots lobbying classification.

Private Foundations. The year 1969 also
brought the new limitations on activities of char-
ities that are classified as “private foundations.”
Section 4945(d) (1) included attempts to influ-
ence legislation within the “taxable expenditures”
of a private foundation that are subject to an ex-
cise tax. As in Section 162(e), specific reference

- was made to influencing the general public and

¥
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the legisiative history indicates a similarity of
treatment of grassroots lobbying in the two sec-
tions.” Section 4945(e)(2) specifically excluded
from its lobbying definition: (1) providing tech-
nical advice on request, (2) nonpartisan analysis
and (3) self-protection lobbying. The legislative
history suggests that expenditures that are not
subject to tax under Section 4945 are those that
are not considered to be lobbying under Section
501(c){3).

By 1972, Treasury issued regulations on the
lobbying provisions of Section 4945. Regulation
§ 53.4945(a) (1) generally limits the definition of
lobbying to influencing legislation being con-
sidered by, or to be submitted imminently to, a
legislative body.'* Regulation § 53.4945-2(d)(4)
added discussion of broad social, economic and
similar problems to the statutory list of non-
lobbying activities, even if the issues ultimately
may result in legislation, so long as the discus-
sion is not directly addressed to the merits of a
“specific legislative proposal.” Examples (1) and
(2) of Reg. §53.4945-2(d)(1)(v) illustrated the
concept of nonpartisan analysis as including a
call for legislation when coupled with a suff-
ciently full and fair exposition of the pertinent
facts to enable the public to form an independent
opinion or conclusion on the pros and cons of
the issue; it excluded the favoring of proposed
legislation when the pros and cons are not ex-
plained, Even an even-handed publication, how-
ever, could not be directed toward persons interested

$2 ustc 1552, 42 F. 2d 184 (CA-2 1930).

+ See also [RC Sees. 170(c) (2)(D); 2055(a){2) and
(3; 2106(a)(2)(AY(1) and (ii1); 2522(a}{2), (B)Y(2)
and {3).

3 Reg. § 1.501(e) (3)-1(e) (3} (id).

% Reg. § L301{c){3)-1(c)(I)(iv).

T Reg. § L301{e){3)-1(cY(I) (i)

8 Reg. § L501¢c)(3)-1{c}(3){1).

PIRC Sec. 4945(e){1). H. R. Rept. No. 413, 9lst
Cong,, 1st Sess, 33 (1969), 1969-3 CB 222; S. Rept. No.
552, 91st Cong., 1st Sess. 48 {1969), 1969-3 CB 453,

19 5¢e H. R, Rept. No. 413, 91st Cong., 1st Sess. 35
(1969), 1969-3 CB 223; 5, Rept. No. 552, 9ist Cong., lst
Sess. 51 (1969), 19693 CB 457,

1 Cf, Reg. § L501(e) (N-1{e){I)(ii}, which refers 1o
supporting or advocating the adoption of legislation,
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in only one side of an issue.!* This was a limited .

application of a broader observation that had
appeared in Rev. Rul. 62-156 % that selective
dissemination to an audience that can be reason-
ably expected to respond in a certain way cannot
be impartial.

Safe Harbor Lobbying Election for Public
Charities. In 1976 Congress was dissatisfied with
the state of the lobbying restrictions as applied to
public charities. Neither cases nor regulations
had provided sufficient guidance as to what con-
stituted lobbying “activities” and how to measure
the “substantial” part.* Therefore, public char-
ities were given an option under new Section
501 (h) to elect to replace the “substantial part”
test with relatively specific expenditure limits
plus a program of penalties in Section 4911 for
violations that were not so egregious as to cause
loss of Section 501(c){3) status, Section 40911
is quite similar to Section 4945 in its definition
of lobbying. Section 501(h)(7)(B) specifically
directs, however, that the lobbying definition of
Section 4911 should not be applied to nonelecting
organizations,

The 1970s brought other significant author-
ity. In 1972 in one of the few appellate decisions
in the area, the Tenth Circuit Court of Appeals
indicated that an attempt to influence legislation
could occur in the Section 501(c)(3) context
without specific legislation being mentioned or
pending.®® In 1978 the IRS published its most
extensive pronouncements on lobbying in the
business context in Revenue Rulings 78-111, -112,
-113 and -114.3¢ Most significantly, the first of
these dealt with a corporation mailing to share-
holders its president’s testimony in opposition
to an antipollution bill. Although Reg. § 1.162-
20(c)(4) spoke of a grassroots campaign as one
urging or encouraging the public to contact
legislators, the court stated that the corpora-
tion's mailing was grassroots lobbying even though
the public (in the form of the shareholders) was
not requested to contact any legislators. Similarly,
in Rev. Rul. 78-112 the IRS found ads to be
lobbying even though they did not call for
action but only attempted to develop a “grass-
roots point of view.”

The 1980 Proposed Regulations., In 1980
the Treasury proposed essentially identical regu-
lations under Sections 162(e) and 4945, defining
expenditures “in connection with” attempts to
influence the general public with respect to legis-
lative matters, including a grassroots campaign,
by a three-factor test.™ The introduction to the
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notice of proposed rulemaking justified this con-
formity by referring to the legislative history of
the 1969 private foundation legislation which
stated that the grassroots lobbying rules under
Sections 162(e)(2) and 4945 were intended to
be “substantially similar.” The proposed test
considered a communication to be grassroots
lobbying if it (1) “pertains to” legislation, (2)
reflects a view on it (which could be done by
selective dissemination) and (3) is distributed
s0 as to reach members of the general public
as voters or constituents, It defined a lobbying
expenditure as one "in connection with” lobbying.

The 1980 proposal appeared to differ from
existing regulations or understanding of the law
in several respects. First, the proposal seemed
to push comment on needed legislation that was
not pending toward lobbying as opposed to non-
lobbying comment on broad issues, under the
rubric that the proposal “could not be imple-
mented without legislation.”*® Second, some
have read the proposal to eliminate a require-
ment of encouragement to act.*® Third, the pro-
posal treated the entire cost of an ad as a lobbying
expense if any part of the ad attempts to influence
the general public on legislation,®

The 1986 Proposed Regulations

On November 5, 1986, Treasury published
additional proposed regulations under Section
4945 relating to grants by private foundations
to public charities and the initial proposed regu-
lations under Sections 501(h) and 4911, 10 years
after the enactment -of those sections.® The
Section 4911 proposals closely followed the 1980
proposed regulations under Sections 162(e) and

12 Reg, § 53.4045-2{d) (1) (iv).

12 1962-2 CB 47. :

4 H, R. Rept. No. 1210, %4th Cong., Ist Sess. 7-8
{1976}, 1976-3 CB (Vol. 3) 37-38. ’ :

3 Christian Echoes National Ministry, Inc. v. U, S,
73-1 usrc 19129, 470 F, 24 B49, 855 {CA-10 1972), cert.

denied, 414 U, 5, 864 (1973).

19 19781 CB 41-44."

17 45 Fed. Reg. 78167 {(proposed November 25, 1980)
(herein, the *1980 Prop. Reg.”).

18 1980 Prop. Reg, § 53.4945-2(b}(2), Example (2).
See Bostick, “Prop. Regs. on grassroots lobbying: Analysis
of the area and special problems involved,” 54 Journa! of
Taxation 332 {June 1981},

1% Bostick at 334, See 1980 Prop. Reg. § 53.4945-2{b)(2),
Example (6).

24 1980 Prop. Reg. § 53.4945-2(b)(1). This was some-
what inconsistent with authority for apportionment to
lobbying of part of the cost of 3 membership communica-
tion that incluoded encouragement of direct lobbying.
S. Rept. No. 238 (Part 2), 94th Cong., 2d Sess. 8! n.d
(1976), 1976-3 CB 723,

2t 51 Fed. Reg. 40211 {proposed Nov. 3, 1986).
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4945, This evidenced an intention to continue
to link treatment of business and charitable
lobbying, as had been mentioned in the legisla-
tive history of the 1969 private foundation legis-
lation and the 1980 proposal. The 1986 proposal
met substantial opposition.?* In March of 1988,
Treasury announced that it would withdraw the
1986 proposal and repropose those regulations.®

The objections were somewhat surprising in
light of the similarity of the 1986 proposal to the
1980 proposal! under Section 4945. Apparently,
the public charity community had not perceived
the treatment of private foundations proposed
in 1980 as indicating the Treasury's views on
charities generally. The 1986 version of the
three-factor test for grassroots lobbying did change
in that the requirement that the legislation be
“likely in the immediate future to be proposed to”
“the legislature was dropped. This did not neces-
sarily increase its scope, however, because both
versions also covered the vague range of com-
munication that “seeks or opposes legislation.”
As in 1980, a communication was deemed to re-
flect a view if it was selectively disseminated,
and the “all or nothing” test still was applied to
the cost of ads and was expanded to mixed-
purpose fundraising literature. The eight ex-
amples relating to grassroots lobbying under the
1986 proposal were virtually identical to the eight
examples in the 1980 proposals.

The principal objections to the 1986 pro-
posals included: (1) lobbying should not oceur
until actual legislation is pending or about to be
introduced, (2) lobbying should only occur when
there is a clear call to action, {3) the "all or
nothing” rule for mixed-purpose communications
is unfair, and (4) the “in connection with” test
is too vague®

The 1988 Revised Proposed
Regulations

Favorable to Private Foundations and Elect-
ing Public Charities. At almost every point, the
1988 revisions appear to favor greater lobbying
flexibility and certainty for electing public chari-
ties and private foundations. The “Supplemen-
tary Information” {or preface) appearing in the
notice of proposed rulemaking emphasizes this
view in several ways. First, it recognizes the
legitimate desire of charities to come as close to
the lobbying line as possible. Second, it admits
that the new definition of grassroots lobbying is
less. inclusive than “permitted” by the statutes.®

194 TAXESwThe Tax Magozxine

Third, it observes that the proposed definition of
grassroots lobbying is so narrow that any further
contraction would effectively eliminate the statu-
tory limitation on such lobbying by electing
charities, Fourth, it observes that the definition
is s0 narrow that reliance on the exclusions from
the definition of lobbying provided for nonpar-
tisan analysis and broad social comment seldom
will be necessary,

While increased certainty should be wel-
comed by private foundations that cannot escape
the reach of Section 4945, the 1988 proposal also
seems purposefully designed to attract public
charities to the Section 301(h) election.?* The
preface points out that the proposed rules are not
applicable to lobbying by ineligible or nonelecting
public charities, which continue to be covered by
the “substantial part” test. It also emphasizes
that electing public charities need not concern
themselves with the vague concept of “activities”
(on which the substantial part test is based), as
opposed to guantifiable expenditures of the or-
ganization, on which tests under the safe harbor
election are based.*

Increased use of the elections not only should
make charities feel safer about what they already
were doing but should encourage lobbying by
some charities that before have completely avoided
the area. The benefits are not all to the charities,
however. The IRS should have fewer difficult
decisions to make on audit. Furthermore, the
many bright lines drawn in the proposal should
have the result of “making” electing charities
behave within the boundaries the Treasury deems
acceptable under the-Code, in its interpretive
wisdom.

New Linking and Delinking. The preface
strains to link Sections 4911 and 4945 and thereby

22 Sep 34 Toxr Notes B48 (March 2, 1987); M Tarx
Notes 1147 {March 23, 1987); 38 Tar Notes 212 (January
18, 1988},

2% See 38 Tox Noter 1201 (March 7, 1988).

2¢ Note that the central definition in Section 4911 is
of "loblying expenditures” which are expenditures "for
the purpose of influencing legisiation.” The proposed
regulation interpreted this as covering an expenditure
“in connection with” lobbying, which is defined as an
activity that “pertains to” legislation. The same "in
connection with” phrase appears in Section 162(e) (2}(B),
It does not, however, appear in Section 49453 or 4911,
ft and “pertains to” did appear, however, in 198D Prop.
Reg. §§ 33.4945-2(b) {1} and 1.162-20(c)(4).

5 One wonders how comfortable the drafters were
with the scope of what is “required” by the statutes.

28 An official of the IRS hasg confirmed an expecta-
tion that the new rules should encourage greater use
of the election, Sec. 42 Tax Notes 150 (January 9, 1989).

27 See also 1988 Prop. Reg. § L.301(h)-3(e), Example
{5).
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justify the identity of the proposed regulations
under the two sections. It states that the statu-
tory schemes under the two sections are similar,
which is true. It also states, however, that all
Section 501(c){3) organizations share “unique
charitable and educational purposes.” This, of
course, would justify extending the rules to non-
electing public charities under the substantial
part test, but the preface specifically states there
is no such extension. It seems more likely that
the reason for linking these two is partly the
coincidence of the two separate needs cited
above: private foundations that are involuntarily
caught in the excise tax scheme are entitled to
more certain rules to follow, while the same cer-
tainty and breadth should attract more safe harbor
elections by public charities,

More important, the proposal makes no
changes in the 1980 proposal under Section
162(e) (2). That proposal had linked the grass-
roots lobbying definitions for businesses and for
private foundations under color of the 1969 legis-
lative history. When the regulations under Sec-
tion 4911 were proposed in 1986, they stayed close
to the 1980 proposal. Now, without explanation,
the linked Sections 4911 and 4945 are delinked
from Section 162(e)(2).

There are differences between Section 162
(e) (2) and the charity sections that justify some
differences in treatment. The former denies 'a
deduction for expenditures “in connection with”
lobbying, while the latter sections tend to em-
phasize the intent behind the expenditure, with-
out using the qualifier “in connection with.”
Also, Section 162(e) (2) defines grassroots lobby-
ing as influencing the public on ‘legislative
matters,” while Sections 4911{(d) and 4945(d)
refer to “legislation” which is actually defined in
Section 4911{e){2). Thus, the business deduction
section does use more broad and vague terminology.

This delinking probably evidences a decision
that the “careful balancing™ (in the words of the
preface) required in the charitable area should
dictate a more lenient result than in the commer-
cial area. Without disputing this decision, it does
not appear why the same definition of lobbying
‘should not apply to nonelecting public charities,
except, as noted above, to further encourage the
Section 501(h) election.*®

The New Three-Part Test. (1) The Object of
the Communication fs Specific Legislation. Under

the 1986 proposal, the communication (whether .

potentially direct or grassroots lobbying) had
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only to “pertain[] to legislation being considered
by a legislative body, or seek{] or oppose[] legis-
lation.” Under the 1988 proposal it must “refer{]
to specific legislation,” * which “includes both
legislation that has already been introduced in
a legislative body and a specific legislative pro-
posal that the organization either supports or
opposes,” 3

The impact of the change is best illustrated
by the deletion of an example that appeared in
the 1986 proposal that found an organization to
lobby when it asserted that particular kinds of
state tax incentives were needed to solve a par-
ticular problem.** Apparently no such incentive
had been introduced as legislation and the orga-
nization had no specific proposal of its own. In
the same vein, a communication aimed at promot-
ing “a drug-free America” is not lobbying where
that term is not unduly identified with any spe-
cific pending legislative proposal regarding drug
issues,®® Conversely, reference to an appropriation
for a specific purpose does refer to a specific
fegislative proposal.* Even more obvious, a
specific safety code prepared by an organization
is a “specific legislative proposal,” if promoted to
the lawmakers, 3

(2) The Communication Reflects a View. The
1988 proposal sheds virtually no light on how 2
view may be reflected, other than by direct en-
dorsement or opposition and by nonpartisan
analysis that draws a conclusion about specific
legislation. The major change is that a view no
longer may be inferred from selective dissemina-
tion of a communication expressing no explicit
view, to persons reasonably expected to share a
common view of the legislation.®® This inference
also had appeared in the 1980 proposal and, as
noted above, had an ancestry dating back at least to

28 IRC Secs. 4911(c)(1), 4945(d){1).

20 Cf, IRC Sec. 501(Rh) (7).

301988  Prop. Reg.  §564911-2(b){1)(ii)}{A),
2{BY (2} (A); 1988 Prop. Reg. § 53.4945-2(a)(1). The
definition of lobbying under the private foundation rules
generally incorporates or duplicates the definition from
the Section 4911 proposed regulations; therefors, it will
not be further cited separately.

31 1088 Prop. Reg. § 56.4911-.2{b){1)(iii).

32 1086 Prop. Reg. §56.4911-2(c)(2), Example (2).
There also was no call to action in that example.

33 1988 Prop. Reg. § 56.4911-2(b) (4) (ii} (A}, Example
{4). Cf. {(B), Example {1} of the same section (referring
to “the President's plans for a drug-free America,”
which had been widely used to describe specific legisla-
tion).

34 1988 Prop. Reg. § 56.4911-2(b){4)(i1) (B), Example
(5)

"35 1988 Prop. Reg. § 56.4911-2(b){4) (1), Example (5).
38 Compare 1988 Prop. Reg. § 36.4911-2(bY(13 (i) (B}
with 1986 Prop. Reg. §56.4911-2{b){2) (ii).
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1962 in the business context.’ A similar but more
limited inference is retained in connection with
‘the exception for nonpartisan analysis, as will be
discussed below,

{3) The Communication Encourages Action.
While the foregoing two parts of the lobbying
test apply both to direct and grassroots lobbying,
the third applies only to grassroots lobbying.
Perhaps the most remarkable about-face in the
new proposal, in the words of its preface, is that
an organization's “communications could adve-
cate or oppose specific legislation and not be
considered lobbying, so long as the communica-
tions do not encourage the recipients to take
action with respect to the legislation.” Of course,
this expansive view could be negated if “encour-
age" were broadly defined, but it is not.

Encouraging action requires one of four sorts
of action:

(a) specific direction to contact a legis-
lator or related person, for the principal pur-
pose of lobbying;

(b) furnishing the address, telephone
number or similar information of a legislator
or related person;

(c) furnishing written material that the
recipient may send to a legislator or related
person, for the principal purpose of facilitat-
ing lobbying; or

(d) specific identification of legislators
who will vote on the legislation as either
opposing the desired view, being undecided,
being the recipient’s representative, or being
on the responsible committee; but not identi-
fication of the main sponsors.™

The examples provide only modest additional
explanation of these fairly straightforward rules.
First, encouragement to write to the President

.counts (a “government official who may partici-
pate in the formulation of legislation™) ; second,
a veiled reference to a particular legislator counts;
third, a general reference to “most of the Senators
from Farm Belt states” does not count,®®

As was noticed by the IRS in Rev. Rul, 62-156
and Rev. Rul. 78-111, the reality of the world is
that communication recipients can be encouraged
to lobby despite the absence from the communi-
cation of specific exhortation and specific instruc-
tion on whom to contact. The 1988 proposal
clearly steps back from the permitted (if not
intended) scope of the statutes, for the apparent
purpose of drawing a bright line, The presence
of one of the four actions listed above fairly
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clearly should evidence an intent on the part of
the organization to prompt lobbying by making
the communication.

Finally, the 1988 proposal abandons the prior
proposal’s distinction between communications
addressed to the public versus those addressed
to persons in an academic capacity.®® If the re-
quisite encouragement to act is present, the
identity of the audience is irrelevant.

Exceptions to the Lobbying Definition. The
four activities that are excluded from the defini-
tion of lobbying, as stated in existing Reg.
§ 53.4945-2(d), are somewhat amplified, as follows.

(1) Making Available the Results of Nonpar-
tisan Analysis, Study or Research. The proposal
preface opines that this exception will be less
important because fewer communications will be
lobbying under the new three-part test. The
proposal, like existing Reg. § 53.4945-2(d) (1) (b,
continues to link evaluation of the nonpartisan
nature of the analysis to the “educational” defini-
tion of Reg, § 1.501(¢) (3)-1(d){(3), requiring a
sufficiently full and fair exposition of the facts to
enable the recipient to form an independent con-
clusion on the issue %t

While selective dissemination of the com-
munication no longer will cause a view to be
deemed reflected under the general definition of
lobbying, as discussed above, it is proposed that
existing Reg. § 53.4945-2(d) (1) (iv) and the com-
panion 1988 Prop. Reg. § 56.4911-2(c) (1) (iv) will
continue to deny the “nonpartisan analysis” ex-
ception ** to the definition of grassroots fobbying
when the communication is “limited to, or di-
rected toward, persons who are interested solely
in one side of a particular issue.” In practice it
would seem that nonpartisan analysis is one of

371980 Prop. Reg. §353.4945-2(b){1)(ii}; see Rev.
Rul. 62-156, 1962-2 CB 47. Rev. Rul. 78-111, 1978-1 CB
41, may have implicitly applied the concept in the busi-
ness area, holding that dissemination to shareholders of
the corporate president's testimony against proposed
legislation that could harm corporate profits constituted
grassroots lobbying, despite the lack of a specific sug-
gestion that they contact legistators.

38 1988 Prop. Reg. § 56.4911-2{b)(2)(iii).

2 1988 Prop. Reg. § 56.4911-2(b}(4) (i) (B), Example
(3), and (C), Examples (6) and (7).

40 {986 Prop. Reg. § 56.4911-2(c}{1){iii).

® Cf. Big. Mama Rag, Inc. v. U. §., 80-2 ustc 19674,
631 F. 2d 1030 (CA-DC): Rev. Proc. 86-i3, 1986-2
CH 729,

2 This exception can be traced back to Reg.
§ L.E0L{c) (3)-1{c) {3} (iv), which excludes from the defini-
tion of an “action" organization one that carries out
nonpartisan analysis in connection with its basic chjec-
tives but does not “campaign[] for" the altainment of
the objective,
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the more common settings in which selective dis-
~semination could have a bearing on identifying a
communication as lobbying. This rule appears to
suggest that directing nonpartisan information to
such a partisan group (presumably including
legislators) must indicate an intent to encourage
lobbying (or voting by the legislators) and not to
educate by helping them reach their own canclusions,

It is uncertain how much of a limitation on
the nonpartisan exception this rule has been or
will be. It is much narrower than the selective
dissemination rule in the 1980 and 1986 general
definitions of grassroots lobbying. Here the com-
munication recipients in fact must be “interested
solely” in one side, as opposed to "reasonably
expected to share a common view.” The 1988
proposal repeats Example (4) of existing Reg.
§ 53.4945-2(d) (1) (v), indicating that a private
foundation’s bimonthly newsletter on pesticides
is not automatically viewed as directed toward
persons interested in only one side of the matter.s?

The proposal grapples with an issue that is
somewhat confused by current Reg. §1.501
() (3)-1(c)(3) (iv} and -1(d)(3)(i), which sug-
gest that in some cases nonpartisan or “educa-
tional” analysis may be made available so as to
“advocate” a view, without committing the sin
of “campaigning” for it. The compromise here is
that the communication of nonpartisan analysis
may be accompanied by identification of the
opposing, undecided or otherwise voting legis-
lators, whereas in conjunction with partisan
analysis such information constitutes encourage-
ment to act.** This exception is accomplished by
the exclusion of such identification from the
definition of ‘'directly encouraging recipient to
take action.”

Finally, pure nonpartisan analysis can have
a tail, which, when long enough, can drag the
cost of the analysis into the cost of grassroots
lobbying. This occurs if a nonpartisan analysis
is transformed into or later used as part of a
lobbying communication.® In the words of the
preface, “in cases of abuse” the cost of the analy-
sis will be counted as part of the lobbying cost if
the organization's “primary purpose” in prepar-
ing it was for use in lobbying. While “facts and
circumstances” will determine the primary pur-
pose, a safe harbor applies if the organization
makes a “substantial” nonlobbying distribution
of the analysis prior to or contemporaneously
with the lobbying distribution,

For example, first making the analysis avail-
able to the public at the organization's head-
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quarters is not a substantial prior distribution,
whereas mailing to universities is, where the
latter but not the former is a normal pattern of
distribution for such reports.*® If the lobbying
distribution is made by an unrelated organization,
clear and convincing proof will be required to
establish that the communication was prepared
primarily for lobbying.*” A similar rule applies

~ to subseguent use of an initially nonlobbying,

but partisan, communication.*®

(2) Exawunation of Broad Social, Economic
and Similar Problems. Existing regulations and
the 1988 proposal exclude from the definition of
lobbying discussions of broad issues, publicly and
with legislators, from the definition of lobbying,
even when the general subject also is the subject
of pending legislation, so long as they do not ad-
dress the merits of a “specific legislative proposal”
{the same term now proposed to be used in
generally defining legislation).*® The 1988 pro-
posal preface observes there is hardly any role
left for this exception in view of the narrowed
definition of lobbying,

Indeead, in order for the communication to be
within the three-part test so that the exception
might apply, a communication that did not ad-
dress the “merits” of specific legislation at least
would have to refer to that legislation and reflect
a view on it. Unless the preface means the excep-
tion is an entirely dead letter, it must be possible
for reference to be made to a specific bill that
reflects a view but does not address the merits.
Such a communication might be: “Pollution is a
bad social and economic problem, ete.; Bill No.
152 to limit pollution is pending before the
Senate.” If so, such a communication is not all
that unlikely to happen. It will qualify for the
exception only if any accompanying encourage-

41 1988 Prop, Reg. § 36.4911.2(¢) (1) {vit), Example (4).

14 1988 Prop. Reg. §564911-2(b){(2)(iv), {c){1){vi).
But if the communication also states that readers
should- write to the named legislator, it is lobbying. 1988
Prop. Reg. § 30.4911-2{c}(1)(vi}), Example (9).

31988 Prop. Reg. §§56.4011-2(c)(1){v} and
33.4945-2(d¥{(1) (v).

18 1988 Prop. Reg. § 56.4911-2{c){(1)(vil), Examples
(10) and (11). The cost of 2 model safety code developed
and generally distributed by an organization is not a
lobbying cost, although the cost of promoting it to
legislators can be. 1988 Prop. Reg. § 56.4011-2(b)(3)(i),
Example {3).

41 1988 Prop. Reg. § 564911-2(e} (1) (v).

48 1988 Prop. Reg. §564911-2(b)}(2){v). Unlike the
nonpartisan analysis provision, this provision states that
the nonlobbying distribution of a partisan analysis will
not be considered “substantial” unless that distribution
ig at least as extensive as the lobbying distribution.

0 Rep,  §353.4945-2(d)(4); 1988 Prop. Reg
§ 56.4911-2(e)(2). .
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ment to act falls outside the defined term “‘directly

" €ncourage.” This means that, like nonpartisan

analysis, the broad issue communication only may
identify opposing, undecided or otherwise voting
legislators but not otherwise “encourage” as that
term is defined in the three-part test,

{3) Other Exceptions. The proposal continues
the exceptions for technical advice given in re-
sponse to a written request and for “self-defense”
lobbying.*

Mass Media Communications. As a counter-
weight to the otherwise very liberal definition of
grassroots lobbying, the proposal creates a new
catégory of communication that falls outside the
general lobbying definition, but will be treated
as grassroots lobbying: mass media communica-
tions, A communication is presumed to be in-
cluded within this term if it (1) appears in the
“mass media,” (2) appears within two weeks be-
fore a legislative body (or committee) vote, (3)

. concerns a “highly publicized” piece of legisia-

tion, (4) reflects a view on the general subject
of the legislation and (8) esther refers to the
legisiation or encourages the public to communi-

cate with legislators on the general subject of °

the legislation,®® "Mass media” means television,
radic and pgeneral circulation newspapers and
magazines, with an exception in most cases for
those published by the organization. A mass
media communication normally would not be
lobbying because it does not contain both a
reference to specific legislation and an encourage-
ment to act.

The definition of “highly publicized” and the
application of the two-week period could cause
problems. Since a legislature and particularly a
committee may choose to accelerate a vote on a
matter at any time, issuance of any mass media
communication within any proximity to an ex-
pected vote could be risky. Likewise, “highly
publicized” means frequently covered by the
mass media during the two weeks preceding the
vote. It would not be unusual for a communication
made in the mass media 13 days before a vote to
prompt frequent coverage during the rest of the per-
iod. Relief in such cases could lie in the rule that the
existence of a mass media communication is a
presumption rebuttable by showing that the com-
munication’s timing was unrelated to the upcom-
ing legislative action or was of a type regularly
made by the organization.

This rule could be expected to have in terrorem
effect on charities’ use of the mass media, Could
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this be motivated by a desire to protect Congress
from the deluge of last-minute cards and letters?

Allocation of Costs. The 1980 proposal had
applied an “all or nothing” rule to expenses of
advertising, any part of which was grassroots
lobbying,*® and the 1986 proposal retained and
extended that rule to expenditures made both for
lobbying and fundraising purposes.®® This ap-
proach was consistent with the “in connection
with” rule also used in the earlier proposals, The
1986 proposal also created a presumption of all
grassroots lobbying where that was mixed with
direct lobbying.®

{1} Nonmembership Communications, A com-
mupication is “nonmembership” if no more than
half of the recipients are members of the organi-
zation.*® The costs of the portion of a communi-
cation related to fundraising, membership solicitation
and discussion unrelated to the lobbying commu-
nication are excluded from the lobbying costs of
mixed purpose nonmembership communications.*®
The complexity lies in the determination of what
is unrelated, or in the words of the proposal, not
“on the same specific subject as the lobbying
message.” A portion is on the same subject if it
(1) discusses an activity or specific issue that
would be directly affected by the proposed legis-
lation, (2) discusses the background or conse-
quences of the proposed legislation, or {(3)
discusses the -background or consequences of an
activity or specific issue affected by the proposed
legislation. For example, a document that dis-
cusses the need for child care in one part and
endorses a bill providing child care in another
part is entirely a lobbying communication.”

The examples encourage the use of separate
newspaper advertisements and separate letters
within one envelope as approved methods to
simplify the allocation of cost between lobbying
and nonlobbying communications.’®

-(2) Membership Communications. Section 4911
(d)(2)(D) specifically excepts from lobbying
those communications between an organization
and its “bona fide members” concerning even
specific legislation, so long as members are not

50 1988 Prop. Reg. §356.4911-2(c)(3) and (4).

31 1988 Prop. Reg. § 56.4911-2(b) (5},

32 1980 Prop. Reg. § 533.4945-2(h}{1).

3 1986 Prop. Reg. § 56.4911-2(d}(2).

3+ 1986 Prop. Reg, § 56.4911-2(d)(3).

35 1088 Prop. Reg. §36.4911-3{(a)(2) (ii).

56 1988 Prop. Reg. §364911-3(a)(2){i); -3(1),
Example (4),

5T 1988 Prop. Rep, § 56.4911-3(b), Example (8).

%6 1088 Prop. Reg. § 564911.3(b), Examples (3)
and (11},

March, 1989



g

directly encouraged to act. The proposal preface
7 “itates that the regulations will continue to limit

this permission strictly to members and not just
supporters, as indicated by the clarity of the
statutory language. Also, as with nonpartisan
analysis and the discussion of broad issues, mem-
bers may be informed of the names of undecided,
opposing or otherwise voting legislators, without
being deemed to be encouraged to act.®

Costs of mixed-purpose membership com-
munication must be subjected to a “reasonable
allocation.” % The only explanation of this rule is
that a reasonable allocation does not include a
segregation of only the cost of a specific sentence
that encourages action. This flexibility is illus-

trated, however, by two pairs of examples that

approve a 50:50 allocation for a membership com-
munication but require more exact line counting
or characterization of related information as part
of the lobbying, for similar nonmember communi-
cations.® On the other hand, Example (3) of
Prop. Reg. § 56.4911-3(b) requires the same allo-
cation as in identical Example (2), concerning
nonmember communications, where the lobbying
segmentation of the communication was clear.

(3) Mixed Direct and Grassroots Lobbying,

The differentiation of grassroots from direct
lobbying is important under Section 4911 because
the amount of expenditure that may escape ex-
cise taxation is 75 percent less for grassroots
lobbying than for direct lobbying.®? A mixed
nonmembership communication will be treated as
all grassroots except to the extent the organiza-
tion demonstrates that it was made primarily for
direct lobbyi.ug purposes, in which case a reason-
able allocation should be made.®?

A membership communication of an electing
public charity may be direct or grassroots lobby-
ing, depending on whether tlie member is en-
couraged to interact directly with the legislator
or to encourage others to act.* Where the com-
munication sends to the member a petition with
a page of signature blocks or several tear-off
postcards addressed to a legislator, it is presumed
to be a grassroots communication,®

Other Changes and Rules to Note. (1) Regu-
lations and Other Administrative Action, New ex-
amples make clear that lobbying does not include
communications regarding administrative rule-
making, even when a legislator is lobbied to
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that encourages action, This rule’s flexibility is illus-
help.®® Neither does it include other efforts to cause
executive and administrative personnel to take
action, so long as the effort is not principally to
encourage them to lobby as by promoting the
legislative appropriation of funds.®

(2) Testimony and Grassroots Lobbying. The
concern that testimony before a legislative com-
mittee might turn into grassroots lobbying due
to press coverage is eliminated by the almost
inevitable absence from such testimony of any
encouragement of the indirect grassroots re-
cipient to take action.

(3) Foundation Grants to Electing Public
Charities. The rules are relaxed, including par-
ticularly authorization to rely on the grantee's
assertions about use of the funds, unless there is
cause to doubt it.*

(4) Effective Date. Unlike the 1986 proposal,
which would have used an effective date retro-
active to 1976, this proposal will become effective’
for the tax years beginning after publication of
final regulations.

Conclusion

The 1988 proposal is effectively the third
effort of the Treasury in nine years to craft regu-
lations in the lobbying area that will satisfy the
highly vocal charitable sector. The “careful bal-
ancing” referred to in the preface also could be
called an exquisitely painful constitutional and
political tension between the needs of charities
and the desire of Congress sometimes to be left
alone. The proposal provides a reasonable meas-
ure of certainty and flexibility and should pass
into final form relatively unchanged.®® @

21988 Prop. Reg. § 56.4911-5(b)(4);-5(f)(6).

0 1988 Prop. Reg, § 56.4911-3(a)(2) (5i); -5{)(8).

*1 {1988 Prop. Reg. § 56.4911-3(b), Examples (4) and
{6) and Examples (8) and (9).

2 TRC Sec. 4911 {c){4).

83 1988 Prop. Reg. § 56.4911-3(a){3).

84 TRC Sec. 4911{d)(3).

8% 1988 Prop, Reg. § 56.4911.5(){6) (i) (C).

58 1988 Prop. Reg. §356.4911-2(b){4){i), Examples
{2} and (4).

87 1988 Prop. Reg. § 56.4911.2(¢){4); -2(b)(2){HiY{A);
=2{b)($)(ii}{B), Example {3).

93 1088 Prop. Reg. § 53.4945-2(a}(6).

% Early comment is favorable. See 42 Tar Notes 149
{January 9, 1989). The proposal preface hints, however,
that further modification to the identification of methods
of encouraging recipients to act may be necessary.

TAXES-—The Tax Mogazine 201



